Examine the meaning and significance of ‘fault’ within criminal law

On February 18, 2003, 192 innocent people died and 151 were injured due to a fire inside an
underground train in Daegu, South Korea. A 56-year-old man named Kim Dae-han ignited a plastic
container inside the train'. The motive was to express sentiments of violence and depression from medical
treatment for his illness - a stroke which left him partly paralysed and disabled. Kim was sentenced to
death in the first trial; however, the court of appeals sentenced him to life in prison on account of his
remorse and mental instability®. In this essay, it will be mainly discussed what ‘fault’ in criminal law is
and why it is important with studying Kim’s case.

Fault in criminal law is defined as the blameworthiness of a defendant®. There are two basic
elements - actus reus and mens rea - that authority needs to prove someone is responsible for a crime.
First, actus reus is ‘guilty act’ in Latin and it is for investigating the outcome of blameworthy activity that
causes injury to the victim®. It is composed of three elements: 1) a voluntary act or omission, 2) that
contains a physical element of a crime, 3) causing a social harm condemned under a criminal statute”.
Liability can be only found once the fault is proven, so it is vital to assign fault for a blameworthy
activity. In other words, the whole law system would not function if it does not work. In this case, Kim’s
arson attack is identified as actus reus because it is a physical attack that harmed about 330 people.

Although actus reus is crucial, mens rea, referring to ‘guilty mind’ in Latin, is of great importance
to check the defendant’s state of mind at the time of the offence®. Stated in a common law maxim “actus

non facit reum nisi mens sit rea” (“act is not guilty until the mind is guilty”), the greater the degree of
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mens rea in a crime, the harsher the punishment is’. The case of Daegu underground fire relies on mens
rea to prove Kim’s fault. Kim’s intention was to use a water demon strategy. In Korean mythology, water
demon refers to a devil who drags children who approach it into the water. He had the intention to harm
the mass public in order to express his personal emotion and dissatisfaction against the society, but Kim
used the water demon strategy to justify his crime®. According to mens rea, his recklessness to harm
innocent people should be punished at the highest level.

In criminal law, there are several requirements that a person's degree of fault can be reduced:
insanity, doli capax (not able to fully understand their action), or having acted under a duress. Here, Kim
suffered from a severe depression until he was not able to make rational judgement. Additionally, the
venue where Kim started a fire did not cause many casualties but non-flame-retardant materials in the
trains were mainly affected. As this was not part of Kim’s intention when he started the fire, it was
accepted as the main reason for the reduction in Kim’s punishment’.

Fault, therefore, is significant when deciding the guilt, but even present in defences to lessen the

amount of fault which the defendant is thought of having.
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